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RUEL DURKEE. 
BY WILLIAM E. CHANDLER. 


UEL DURKEE, is the son of Rufus Durkee, whose father was Robert 

Durkee of Brimfield, Connecticut. His mother was Polly, daughter of 

Thomas Whipple, who was the son of Moses Whipple, of whom, as an ances- 
tor, any American citizen might well be proud. 

Moses Whipple, son of Jacob Whipple, and a descendant in the fifth genera- 
tion from Matthew Whipple, who settled in Ipswich, Mass., in 1635, was born 
in Grafton, Mass., in 1733, but came to the wilderness of Croydon, one of the 
three earliest settlers, in 1766, with his four children, Thomas, Aaron, Moses 
and Jerusha. He was an ardent patriot; chairman of the committee of 
safety, captain of militia companies present at the surrender of Ticonderoga 
in June, 1777, and with Col. Chase’s regiment, October 17, 1777, at Bur- 
goyne’s surrender. Atthe close of the war he became Colonel of the fifteenth 
regiment of militia. Of good education, great energy, and a natural leader of 
men, he became the “father of the town ;” held at different times all the town 
offices ; was deacon of the church for thirty years ; and was the dominating 
spirit of the community, until he moved to Charlestown, N. H., in 1809, 
where he died in 1814. His grand-daughter Polly, inherited his remarkable 
traits, and to her, Ruel Durkee largely owes those elements of character which 
have made his also the influential mind, not only in Croydon, but in so many 
circles in which he has lived, advised, and acted. The character and influence of 
this mother, more perhaps than his own exertions, gave him his cool brain, 
sound judgment, and indomitable firmness and force. 


HIS LONG SERVICE AS SELECTMAN. 


The test both of character and capacity in a New Hampshire country town, 
is service as Selectman. No man of integrity, ability and force, fails at some 
time to hold that office. No man can be chairman of the Board for a long 
series of years, unless he combines more honesty, patience, coolness, sense, 
and executive ability, than any other man in the town. Others may excel him 
in some of these requisites ; he excels them in the combination of all these 
qualities. ‘Thus measured, Ruel Durkee has the highest testimonials which 
those who have known him best and longest, can give-him. He was elected 
selectman as early as 1842 ; he soon became chairman, and with possibly the 
exception of a year or two near the beginning of his terms, he has served as 
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such ever since ; not less than thirty-three years as selectman, thirty-one years 
as chairman of the Board, twenty-eight years as town treasurer; and for at 
least the last quarter of a century he has been in continuous service. If any 
other citizen of New Hampshire can point to such a record, let it be produced. 

With only a common school education, obtained in his native town of 
Croydon, while working in his father’s tannery, he has become the foremost 
citizen of that town, as well as easily prominent in the politics of his State. 
During the war of the rebellion, he gave his ablest efforts to raising the town’s 
quota of troops ; filled it with astonishing success, at the lowest possible ex- 
pense ; and he has kept the town free from debt, with about the lowest rate of 
taxation anywhere in the State ; ninety cents 07 each hundred dollars of valua- 
tion. Without disparagement to the hundreds of other faithful and able town 
officers of New Hampshire, it is safe to point to Ruel Durkee as the MODEL 
SELECTMAN. 


HIS HOSTILITY TO SLAVERY AND DEVOTION TO THE REPUBLICAN PARTY. 


As a free soil democrat, Mr. Durkee represented Croydon in the State 
House of Representatives in 1846 and 1847 ; and he early became an opponent 
of slavery extension, and an active political laborer against all the encroach- 
ments of that “sum of all villanies.””. From the struggle which in 1846 elected 
John P. Hale to the United States Senate, down to the election of James A. 
Garfield in 1881, no man in the State has been truer to Freedom, Free-soil, the 
Republican party, and the union of the States, than Mr. Durkee. He was 
specially active, courageous, and serviceable in the exciting contest in the legisla- 
ture of 1854, which defeated the election of pro-slavery Senators, and secured 
the election in 1855, of John P. Hale and James Bell. 

At no important crisis in the history of the party, has he failed to be present ; 
rendering his advice and assistance ; always cool, sensible, true and brave. The 
interests and success of the party have always been paramount with him, and, 
he has never neglected to do his utmost to secure them. In any future emer- 
gency, it will be a cause of great regret to its leaders, if they cannot call to 
their assistance the wise, patient and helpful sace or Croypon. 


HIS CLEAR AND LOGICAL MIND. 


Mr. Durkee is remarkable for his clear and logical mind. He is large-brained, 
and a careful and sound reasoner. There is no question of law which he can- 
not understand and pass a sensible judgment upon; while in practical com- 
mon sense decisions concerning the affairs of common life, he is almost unerr- 
ing. No better adviser in any emergency of private or public affairs, ever 
lived ; and none of the neighbors, friends, politicians or statesmen, of the 
many who have consulted him, went far wrong if they followed his advice. 
He is the most level-headed man in New Hampshire to-day. 


HIS TRUTHFULNESS. 


Mr. Durkee is eminently truthful. There is no man living who can look 
him in the face and charge him with falsehood. His word is slowly given, but 
is sure when pledged. Men have deceived themselves when conferring with 
him, he has never deceived them. His caution and reticence may have mis- 
led them; but untruthfulness of his never caused their error. They have 
been the liars, he has not been one. It is a gross vice of modern conspira- 
tors to narrate what they themselves said, and swear that the other party said 
it, when he only held his tongue as he had a right to do. After General 
Grant had once told President Johnson that he would not resist Secretary 
Stanton’s return to the War Department, he did not feel called upon to shout 
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out repeated refusals every time he was importuned by the President and his 
Cabinet ; hence the latter said he consented. But they were the ones who 
misrepresented, and not he. If anyone chooses to believe a lie because Mr. 
Durkee holds his tongue, the latter is not to blame. He is as “ wise as a ser- 
pent, and as harmless as a dove,” and always truthful, wien he opens his mouth, 


HIS COURAGE AND PERTINACITY. 


Mr. Durkee’s moral courage and persistency in fighting for what he deems 
right, are proved by his half century of conflict against slavery ; and his invaria- 
ble boldness in every emergency of the Republican party. Others may have 
hesitated and wavered, lost heart and traded or surrendered their principles ; 
he never has, and the one sure thing in his career has been that he has never 
given up nor been frightened. His politics are vital principles ; he goes where 
they lead, and never, for selfish purposes or through cowardice, betrays them. 
Under more favorable circumstances he would have been a great leader of 
men, and have become a National, as well as local, celebrity. So courageous 
and persistent is he, that as he grows older his friends sometimes complain of 
his obstinacy ; but it is the obstinacy of a strong and able man, and not that 
most pernicious kind sometimes seen in the weakest and most foolish of mor- 
tals ; and it should therefore be tolerated. He has seen his battle against slavery 
finally and gloriously won ; what wonder that he triumphs in the success of his 
principles, and becomes a trifle over-positive in his judgments. If there is 
somewhat of arrogance in the old original free-soilers, it can well be excused ; 
they were conscientious and courageous, when others sneaked and compromised ; 


they have nearly all passed off the stage, those who remain should be treated 
tenderly, and with all honor. 


HE IS A HUMORIST AND BEARS A JOKE WELL. 


Mr. Durkee has a keen sense of humor. His whole nature is permeated 
with it, and his witty sayings pervade every gathering in which he mingles. 
To his humorous characterizations of men and things, he owes much of that 
popularity which he has achieved among the active men of both political 
parties in the State. He is a never failing source of wit, as well as wisdom ; 
and kis humorousness should not be lost sight of in estimating his character. 
His wit pleases without wounding ; and he takes no offence when made the 
subject of a joke himself, as he was on his journey to Washington in 1864. 


HE CARRIES THE LINCOLN ELECTORAL VOTES SAFELY TO WASHINGTON. 


Mr. Durkee was appointed messenger to carry the electoral votes for Lin- 
coln and Johnson to Washington, and started December 10, 1864, in company 
with a friend. On the same train went Gov. Gilmore, and some of his staff, 
Gen. Natt Head, Col. George H. Hutchins, Mr. Stebbins H. Dumas, Mr. J. 
Henry Gilmore, and some others. The animosities of the special session of 
August, 1864, when Gov. Gilmore vetoed the soldiers’ voting bill, had nearly 
died away; but while the ordinary courtesies were exchanged between Mr. 
Durkee’s party and that of the Governor, they did not travel as one, nor in 
the same style. On the Sound Steamer, the Governor, and the gay young 
spirits around him, planned a joke to capture the electoral votes from Mr. 
Durkee ; which coming to the latter’s knowledge, caused him to prepare for 
the emergency, and he was several times seen to clasp his hand against the 
side pocket of the long dress coat, which like Vice-President Hannibal Hamlin, 
he wears in all weathers, casing himself however, also in winter, with a buffalo 
robe garment. 
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In New York, the Governor and his frolicsome spirits went into sumptuous 
quarters at the Fifth Avenue Hotel, while Mr. Durkee and his companion mod- 
estly breakfasted at the Astor ; before separating, however, accepting an invita- 
tion from the official personages to visit with them at a later hour the New 
England Soldiers’ Head-quarters, in charge of Col. Frank E. Howe. While 
thus inspecting Col. Howe’s establishment, Mr. Durkee appeared to be taken 
sick, and drew off his party to the Astor House, where the sympathizing staff 
officers promised to call on their way up town, to see their distressed friend, 
about whom they expressed so much anxiety as to touch Mr. Durkee’s heart, 
and to make him really desirous that they should not relinquish their devotion. 
At the Astor House, Mr. Durkee, contrary to his usual frugal habits, indulged 
himself in a large room ; procured a huge yellow envelope ; put within it an 
old newspaper ; placed it in his side dress coat pocket, and transferred the 
package of electoral votes to his inside vest pocket. He had hardly time to 
become so oppressed by his sickness as to throw his coat on a chair and fall 
into bed, before the impatient official party arrived. ‘They found Mr. Durkee 
in great pain ; with his face very red and turned to the wall, to conceal his 
anguish! Their devotion was excessive ; Dr. Hutchins felt his pulse; Dr. 
Dumas insisted that a drop of something stimulating was the proper remedy 
for the not unnatural qualmishness of an unsophisticated gentleman from the 
country, unused to night travel; the chief of staff stroked his forehead, and 
expressed his tender sympathies for so dear a friend; while Mr. Gilmore ex- 
amined the dress coat. He speedily found a pocket caretully closed by four 
pins, and within, a package addressed to the “President of the Senate,” and 
rushed to the hotel office, took a large yellow envelope, directed it to the Pres- 
ident of the Senate, putting within an old newspaper, and safely pinned it in- 
side the coat pocket ; all successfully done just as the kind ministrations of the 
staff corps had succeeded in relieving Mr. Durkee’s pains, and reviving his ac- 
tivity. After a few congratulations on his speedy recovery, and the expression 
of hopes that he would have no relapse, the shrewd military heroes and gal- 
lant band of practical jokers withdrew to the Fifth Avenue Hotel; the door 
was closed and locked behind them, and a smile came over the features of 
the gentleman from Croydon, (like that of Ah Sin, when he counted the spoils 
he had won from Truthful James and Bill Nye) as he said “ Did those d—n—1 
greenhorns think they could fool Ruel Durkee?” 

Mr. Durkee that night pursued the even tenor of his way to Washington, and 
delivered the votes to the Hon. Daniel Clark, President fro “em of the Senate. 
The gubernatorial party were in much trouble over their successful joke. Their 
fears were aroused of penalties for capturing the electoral vote of a State ( Dec- 
ember, 1876, had not then dawned). During their stay in New York for sev- 
eral days, they lodged the precious package in a safe; then, their senses a 
little bewildered by their arduous movements in the city, they went to Wash- 
ington without it ; and, in great anxiety, telegraphed and had the yellow envel- 
ope and old newspaper sent to the Governor at Washington by express, marked 
‘very valuable.” 

At last the suspicious and pitying smiles of the Hon. Daniel Clark, when he 
met them, and Mr. Durkee’s calmness and imperturbability during his stay in 
Washington, where he tarried a week or two to learn something of the Capital, 
and enough, of the world to enable him thereafter to hold his own with the 
jocose Governor and his brilliant staff, aroused their suspicions ; the yellow en- 
velope as they gazed upon it seemed to lose its importance, and at some one 
of their many private temperance reform meetings, they swore each other to 
secrecy, and never to allude to it again, by word, smile, or tear, but to hide in 
secret places like their many other good and noble deeds that have never seen 
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the light, the huge practical joke played in the year 1864, by Gov. Gilmore and 
his distinguished party upon the unsophisticated Ruel Durkee, bearer of elec- 
toral votes to Washington. Evén after the lapse of seventeen years, an eye- 
witness of their sagacity and brilliancy, hardly dares risk their anger by making 
the true narration, and will not in addition venture to describe the escort of 
jackasses and band of music prepared by the boys of Concord, for the return- 
ing heroes, which was only abandoned for fear they would supplement their 
roaring comedy by a fearful tragedy. 


A BLAINE DELEGATE TO CHICAGO IN 1880. 


Mr. Durkee both in 1876 and 1880, was a warm supporter of James G. 
Blaine for President ; and the latter has a full appreciation of his peculiar ex- 
cellencies and repeats with effect, some of his humorous characterizations, es- 
pecially one of civil service reform. He was elected a Blaine delegate at 
large to the Chicago Convention of 1880, occupied a seat near Senator Conk- 
ling, and that gentleman had repeated conferences with him concerning the 
pending conflict. All efforts to seduce the delegation from the support of 
their favorite candidate were referred to him, and disposed of by him. He 
was the notable man of the New Hampshire delegation, and a great pleasure, 
help and comfort to his associates. 


HIS APPEARANCE, HOME, HABITS AND FAMILY. 


Mr. Durkee is six feet two inches high ; weighs about two hundred and sixty 
pounds ; his cheeks are still rosy, and he appears in robust health. His habits 
and diet are simple ; milk is his favorite food. He hates rum in all its forms 
as much as he did slavery. His home isa plain comfortable farm house, under 
the shadow of Croydon Mountain, where he carries on numerous farms and cuts 
many hundred tons of hay. He married Miss Polly S. Barton, May 3, 1835, 
who was a native of Orange, Vermont, but whose father Benjamin Barton, Esq., 
(whose father also was Benjamin Barton, Esq.,) was born in Croydon, and re- 
turned there to live when his daughter was six years old. Her mother was 
Miss Anna Thompson, of Gilsum, N. H. Mrs. Durkee is a most sensible and 
excellent woman, energetic, kind and hospitable ; who controls her husband 
almost as skillfully as he manages other men. They have no children. 


MAY HE LIVE LONG AND PROSPER. 


This hasty and imperfect sketch, from inadequate material, is a willing and 
heartfelt tribute from one who owes much of whatever there is of decision and 
persistency in his own character, toa quarter of a century’s intimate friend- 
ship and association, never for one moment clouded by a difference, with this 
stalwart son of New Hampshire, who, with little education, no early advantages, 
and living in a poor, rugged, remote country town, has made himself a man of 
great merit, note, and power, among his fellow citizens and throughout the State. 
Faults he undoubtedly has, but it is not the function of friendly biography to 
depict blemishes. Others may narrate his, if they choose, but notI. He has 
none which will seriously detract from the strong and admirable character I 
have so iraperfectly described. With his correct habits, firm constitution, and 
excellent health, he may yet live many years among us. May his life be long 
spared and far postponed the gloomy day when the councii meetings of the 
Republican party shall sadly miss the cheerful face, clear head, and true and 
courageous heart of Ruel Durkee. 
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THE PRESENT CONDITION OF FRANCE. 


BY FRANK WEST ROLLINS. 


W =. Americans are apt to flatter ourselves that we are the most energetic 
and enterprising people of the present day, but if we could spare the 
time from our all absorbing interest in ourselves to scan the course of events 
during the last fifty years in France, the most selfish of us would willingly 
share our laurels with the people of our sister Republic. 

No country offers such a panorama of constant change ; first it is an Em- 
pire, then a Republic, and between the two the bloody Commune raises its 
ghastly head. Still with all their changes they have marched steadily toward 
one goal, and that is civil and religious liberty. We may not approve ; in fact 
we must condemn the means by which they have attained their end; but still 
we can but admire the pertinacity with which they have sought it, for “a fel- 
low-feeling makes one wonderous kind.”” As cheerful in adversity as in pros- 
perity ; one day the dictator of Europe, and the next paying off an enormous 
war indemnity as the price of peace ; yet never faltering, never for a moment 
forgetting the tricolor ; rallying after each defeat with undiminished courage, 
resolved, like their famous general, that “there shall be no Alps.” France 
belongs to every Frenchman, and his attachment is not skin deep, for, if need 
be, he lays down his life, blessing his country with his latest breath. 

The glory of France under the First Napoleon is familiar to us all, and the 
name of that man who united with the finest military strategy and executive 
ability the worst forms of avarice and heartless ambition, will serve as a warn- 
ing to despots as long as history shall continue to be made. Although we all 
feel more or less acquainted with the times of Napoleon Bonaparte, few of us 
have any conception of the enormous work which has been going on there 
during the last quarter of a century, quietly, but steadily as the flow of some 
mighty river. 

I will not carry you with me through all the details of this kaleidoscope of 
changing events, interesting though they might be, but will only give you re- 
sults. In the spring of 1867, the Second Empire appeared to have reached 
the zenith of its glory. The Third Napoleon was the dictator of the policy of 
more than half of Europe, and had assembled at his court crowned heads 
from Europe, Asia, and Africa. The second Paris Exposition was in prog- 
ress, and that city of wealth, frivolity and pleasure was one blaze of elegance 
and splendor. Probably such magnificence and so much wealth were never 
collected in a single city before. Yet notwithstanding all his display, Napoleon 
was tottering on his throne. He not only had reached the zenith of his power, 
but he had taken several long and irretraceable steps downward. His course 
had aroused the distrust of the people ; his wars with Russia and Austria, though 
successful, were impolitic and were unpopular; but the crowning event was 
the Franco-Prussian war, which not only dethroned Napoleon the Third, but 
destroyed the Second Empire. The history of that war, the heroic but useless 
struggle of an ill-commanded, and hurriedly recruited army, the long weeks of 
starvation and bloodshed in Paris, the wonderful escape uf Gambetta in a bal- 
loon, and at last, in spite of his strenuous efforts, the triumphant entry of the 
Prussians through streets filled with emaciated people, is still fresh in our 
minds. 
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Out of the wreck of the Second Empire was built, by a few sagacious men, 
the Third Republic, the republic of to-day, which seems to be firmly estab- 
lished, and to rest upon a sure and solid foundation. 

At the end of the Franco-Prussian war, France was in a deplorable condi- 
tion. The new government found a gigantic work upon its hands. The army 
and navy were nearly destroyed, commerce greatly diminished, and last, but 
not by any means least, the Prussians occupied Paris, and asked as the price 
of their withdrawal from France, the cession of two of the finest provinces, 
Alsace and Lorraine, and the enormous indemnity of one billion dollars, to 
be paid in less than three years. But the government knew where to turn for 
aid, and its appeal to the people was answered in a manner which was a sur- 
prise, not only to the government, but to the whole world. The good house- 
wife took down the old cracked tea-pot from its hiding place, the stockings 
were fished out from dark nooks, and all their little stores of gold flowed into 
the empty treasury. It became a matter of pride to hold the government’s 
paper. Notwithstanding the exhausted condition of the country the whole 
sum was paid more than a year before it was due. 

The new government set about the task of restoring the country with its 
accustomed energy, and its success is best shown by a few figures. France 
has about 36,000,000 inhabitants, and of this number 5,500,000 are landed 
proprietors. ‘They never will be troubled as Ireland is. This vast body of 
landed proprietors is the main source of the country’s prosperity, and is one 
reason why so few emigrate. 

The annual exports exceed $800,000,000, the imports $735,000,000. The 
exports of production exceed those of the year before the war by about 
$2,000,000. The merchant marine comprises about 15,000 vessels, and they 
have just passed laws which will probably treble it in ten years. They pro- 
duce 2,000,000,000 gallons of wine yearly. A great network of railroads has been 
laid, over 12,500 miles of track, and the receipts are $170,000,000. Average 
annual income of government is $5 35,000,000, expenditure is $500,000,000. 

After the war France established universal conscription as the basis of the 
new army, and to-day, notwithstanding her immense losses in treasure, land, 
and population, she has an available land force of 2,500,000 trained soldiers. 
The navy is now equal, if not superior to any, and employs.160,000 men. 

Thus we see that in less than ten years, France has more than recovered 
from the terrible defeat, and is now again one of the leading powers of Europe, 
requiring to be represented in all international discussions. The loss of Alsace 
and Lorraine keeps alive the bitter hatred towards Germany, and another war 
between the two countries would not be a surprise. 

Added to his love for his country and for freedom, which exceeds and ab- 
sorbs all his other passions, the Frenchman is industrious, ingenious, and fru- 
gal. He knows how to command, and therefore makes a good officer; he 
knows how to obey, and therefore makes a good soldier. He always looks on 
the bright side and allows no cloud to be so thick that he cannot see a ray of 
sunshine peeping through some crevice in its blackness. 
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THE INSPIRED ARTIST. 


BY HENRIETTA E. PAGE. 


NCE upon atime,” as the fairy stories hath it, there lived in the far 
famed City of London, a famous portrait painter, by name of 
Langdon, who was the happy father of a most lovely and fascinating daughter. 
Ethel Langdon was perfect in form and feature ; fair as a lily, gentle as a 
dove. She had many suitors, numberless admirers, but as yet the maiden’s 
heart was fancy free. She was her father’s idol; her mother being dead, his 
almost constant companion. She had the most intense and innate love of art, 
the painters especially. She would sit for hours watching the colors grow and 
assume shape under her father’s skillful brush, and glory, even more than he, in 
every triumph achieved by him. She delighted in making herself useful to 
him, cleaning his palettes, mixing his colors, and keeping his studio in immac- 
ulate order, something of which artists are not generally accusable. It was 
the busiest time of the year, a few months prior to Christmas, and orders were 
coming in, one upon another, until the painter was almost at his wits end, when 
an untoward accident happened ; pretty Ethel sprained her wrist severely, 
striving to lift a heavy picture frame alone. It was a very severe sprain, mak- 
ing it necessary that it should be carried in a sling. Her father was in dispair, 
for the orders still continued pouring in. 

“What shall I do, daughter?” he asked one day. 

“T am sure I don’t know, pa, unless you advertise for an assistant.” 

“Well thought of, child. Strange it did not strike us sooner. I will do so 
immediately.” 

So the advertisement was written and inserted in the London Times, and the 
very next day was answered. 

Ethel was seated as usual by her father’s side, not as usual with her beauti- 
ful embroideries in floss, where the flowers sprung from beneath her fingers so 
fresh, so fair, that one was almost deceived into the belief the perfumes could 
be recognized and inhaled ; but with a book, from which, in a deliciously mu- 
sical voice, she was reading to her father as he painted. 

A timid knock came upon the heavy panel of the door, but was not heard 
by the absorbed couple at the easel, under the window, at the further end of 
the room. Then the door was opened, and the intruder stood as if spell- 
bound, without uttering a sound, drinking in at once the musical cadences of 
the voice, and the surpassing beauty of the person, of the almost peerless 
Ethel Langdon. 

How long he stood there he never knew, but at last a severe fit of coughing 
came on, and father and daughter raised their eyes simultaneously, and saw 
standing in the doorway a tall, thin, handsome young man, with a strangely 
white face, great midnight eyes, and black curling hair, which hung down upon 
the velvet collar of his coat. It was a cold day, but no overcoat made a part 
of his wardrobe. His face, his style, everything marked the aristocrat ; yet that 
poverty had laid its blight upon him, was also evident. Earnest Langdon arose, 
and courteously invited his visitor to enter and be seated. The young man 
gladly did so. When he made known his errand, the painter’s bushy-grey eye- 


brows went up in surprise, for the young man’s language was as superior as his 
appearance. 
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He was, he said, a younger son of Sir Walter Mowbray, who had earned his 
father’s displeasure by refusing an alliance with the daughter of a friend, which 
daughter was an heiress, of great beauty, but of an unbearable disposition. 
He could not love her, and had been discarded by his father in consequence. 
This had happened over a year ago, since which time he had suffered every 
privation, sought for work unceasingly, but almost uselessly. His life and edu- 
cation unfitted him for almost everything. Now for four months he had suf- 
fered with a racking cough, and no one would hire him for fear he might die 
upon their hands. 

“But I am stronger than I look. I think I can suit you if you will only try 
me, sir. You are the first person to whom I have told any part of my history, 
my pride has been too great, but starvation is a great humbler of pride, and I 
am starving.” 

“Oh, papa!” cried Ethel, her great eyes swimming in tears, her hand pressed 
to her bosom, her lips trembling, and two bright red spots upon her lily cheeks. 
Even the bearded lips of the rather grim looking painter quivered slightly as 
he turned abruptly to his easel. 

“You can stay.” 

Such a light as sprang into Ethel’s eyes, as she ran and raised her father’s 
hand to her lips. 

“Tut! tut! child, go and give him his dinner,” then lower “I think he 
needs it badly enough.” 

The girl gladly obeyed, waiting upon him herself with all the grace and pity- 
ing sweetness of which she was capable. 

A month passed, and the painter was charmed with his assistant, who 
suited him in every respect. Especially he enjoyed his conversation, which 
was rich and varied, showing the depth of the mind, and the excellence of 
the education ; and the change had been beneficial to the young man too ; the 
good home, good care, and plentiful food had done their work, and told their 
own story in the improved physical strength, and added beauty. The tire- 
some cough had entirely disappeared. 

A year later. Again the studio of Earnest Langdon. The artist was 
absent ; but Walter Mowbray had usurped his seat, and was seated before 
the easel, upon which was a picture, supposed to be a likeness of the beauti- 
ful Ethel, who stood a little to the right, robed in white satin and pearls, but 
sooth to say the likeness was a very poor one, and no one was more alive to 
the fact than the artist himself, who sat with his elbow upon his knee, and his 
chin resting in his hand, intently regarding it with a strange look upon his 
handsome face, from which all trace of illness had disappeared. Ethel was 
looking upon his absorbed attitude, with a beautiful, adoring gaze, her eyes 
seemed to swim in a heavenly light, and her parted lips be about to breathe 
forth words of music. 

Walter looked up, caught the expression, and with a cry of pain of despair, 
dashed his brush across his work, and burying his face in his hands burst into 
tears. In an instant the girl was by his side, upon her knees. 

“Why, Oh! why did you do that, Walter? after all your hard work too?” 

“ Why ?” he asked bitterly, “ because I shall never be a painter, and it is 
only a useless waste of time. I can paint better with a pen than with a brush. 
Oh! Heaven, why was I ever born?” 

“ Walter, dear! Walter, do not talk so,” she murmured, placing her hand 
softly on his, and looking up into his eyes. 

He put it almost rudely away. 

* Don’t do that Ethel, you madden me.” She looked hurt. 

 [—I—madden you, Walter?” 
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“ Don’t you see, Oh! my darling! don’t you see? NoTI must not, I must 
not,” he cried clasping the little hand convulsively. 

“Must not, what ?” she innocently asked, gazing into his face. 

“ Must not—must not, tell you that I love you, and my last hope of win- 
ning is gone, Oh! my love, my lost love !”” 

The girl drew back in sweet confusion—burning blushes suffused her face 
and neck, and the pure eyes were lowered in uncontrollable agitation. After 
a second or two, he making no motion, and still holding her hand, she looked 
up, and started, such a look of utter despair, and hopeless agony as she saw 
upon his face, she hoped never to see again upon any human countenance. 
He was looking out of the window, up into the sky, and all she could think of 
was, the line she had read somewhere : “ Curse God and die.” She drew to 
his side, and laid her golden head upon his arm whispering : 

“ Do not look like that Walter, you frighten me.” With a sigh like a gasp 
of agony, he looked into her face, then drew the pretty head closer, and rev- 
erently kissed her upon the brow. 

At that moment the studio door opened, and Earnest Langdon entered. 
His grey brows knit in an ominous frown, and his lips compressed themselves 
tightly. 

ei What is the meaning of this scene, sir?” 

“It means, Earnest Langdon, that I am taking an eternal farewell of your 
daughter,” rising and seating Ethel in the chair from which he arose, “I love 
her. I was in hopes to win fame and money ; and there,” pointing to the ruined 
picture, “is the grave of my hopes ; they are dead, buried, and now—now I— 
I—must leave you—and Ethel, forever.” 

“Very sensible,” muttered the artist his frown relaxing somewhat. 

“Oh! no, Walter, no father, not forever, not forever?” imploringly. 

“What have you to say about it girl?” he cried angrily, turning to her, 
“What have you to say ?” 

“‘ I—I love him, father !” her bashful eyes falling, her breath coming quickly. 

A light as of glory flashed into the young man’s eyes, and he looked as if 
about to snatch her to his heart; but with a sneer of rage the elder man 
turned to him. 

““What have you to support a wife, one who has been used to every 
comfort, every luxury ?” 

“ Nothing,” desparingly answered the lover. 

“So I thought,” in a taunting tone. 

“You forget your pen, Walter,” urged Ethel. 

“Yes, I forgot my pen,” despondently. 

“What about your pen?” 

“Oh! father, he writes such beautiful stories and poems?” 

“ Do you get paid for them ?” 

“ Not always, but I hope,”— 

“You cannot live on hope, you cannot marry on hope, and I hope you will 
put an end to this childish affair. Iwant my daughter to marry money; love 
will do well enough to throw in, but money she must have.” 

Ethel rose to the occasion. 

“ Father !”” she said in earnest tones, “if I cannot marry Walter, I will never 
wed at all.” 

“ As you say,” laconically. 

“T love him, and I wish to wed him, money or no money.” 

“ And live on love?” ironically. 

“ And live on love. _I will work, I will do anything but give him up.” 

“ My darling !” with an adoring look from her lover. 
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“You think more of him than of me?” in angry, jealous*tones. 

“ As you thought more of my mother than anyone else beside.” The father 
was evidently moved, the love of, and for his young wife, who died at Ethel’s 
birth, had been the one absorbing passion of his life, her place in his mind 
and heart had ever been held sacred. ‘The girl perceived her advantage, and 
followed it up, by putting her arms around his neck, and burying her face in 
his bosom. He tried to loose her clasp, but she only clung closer. 

“ Do not send him away papa,” she whispered, looking up into the work- 
ing face. 

* Girl, girl! you know not what you ask.” 

“Oh! I do, I do,” imploringly. 

“ Do you realize’ that if you marry him, you will have to live in two or three 
rooms, and work, work as Margaret does in our kitchen. You, who now have 
servants at your every beck and call, will be nothing but a drudge, a servant, a 
slave, yourself,” 

“Sir, you need not excite yourself, I will never ask your daughter to sacrifice 
her brilliant prospects to share my poverty,” bitterly. 

Ethel left her father’s side, and went shyly up to her lover. 

“ But if she prefers to share your poverty, rather than enjoy all the riches the 
world can pour at her feet, will you refuse her offered hand?” holding it out. 

A look of agony passed over the man’s pale face, as he answered : 

“T would not refuse it, Oh! my love! but 1 dare not accept it. Your 
father is right. I am poor, too poor to think of marriage. I should have had 
more courage ; been more of a man, then to have let you see my weakness.” 

“Do you call your love for me a weakness, sir?” 

“No I call it a madness, God help me !” he cried, snatching her to his heart, 
and raining passionate kisses upon her lovely, uplifted face. 

The father groaned, and turned away. hi 

“ Here is my home then, no one shall deprive me of it. Father, I love 
Walter as I never have, and never shall love anyone else, and he loves me, 
and I will be his wife if he will have me, come poverty or come death.” 

“ Have your way, wilful girl, but remember 1 have warned you. If you re- 
pent when it is too late, do not come to me for help. I will furnish a house 
for you, and give you your wedding outfit, and after that I wash my hands of 
you. You must work your own way. As you make your bed, so must you lie 
in it.” 

‘‘T have no fear, father.”’ 

“Oh! sir, how can I thank you ?” 

“ By making my girl agood husband, and proving what metal you are made of.” 

“God helping me, sir, I will,” he fervently exclaimed, pressing the unwilling 
hand of Earnest Langdon. 

“ I have no personal objection to you Walter, you come of good stock, and 
I like your principles ; but your poverty I have an objection to. You were 
brought up a do-nothing, and that is a poor profession to get married on.” 

“T will yet prove to you, and all the world, that I can do something, if I was 
brought up to do nothing.” 

“Tam willing to be convinced, and so, I dare say, is the world.” 

Well, they were married, and settled in their little rented house, which was 
prettily furnished by Ethel’s father, and they were intensely happy, Walter suc- 
ceeded beyond his hopes with his pen, for it is an almost herculean task to 
make headway in a field where there are so many rivals amongst the living, 
so many magnificent monuments left by the dead, to discourage a young and 
struggling author. Ethel’s first child, of course added materially to her cares, 
and her stock of household work, her second, five years afler her marriage, 
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almost discouraged her, but not quite. Although doing very well, Walter as 
yet could not see his way to keeping a servant. Ethel never regretted her 
choice, never complained, her love for her husband increased as she knew him 
better, his every thought was for her and her little ones. But the cares of 
home. and of maternity weighed upon her, the little pinchings, and economies, 
to which she had been all unused, were always distasteful to her, though prac- 
tised rigidly. Arthur did not deem it beneath his manhood to relieve her of 
many of the arduous tasks of household work, and Ethel loved him better for 
his thoughtfulness. 

Now comes the most wonderful part of this over true tale, for true in main it 
is. One day Ethel paid a visit to her father’s studio, and found him busy upon 
a nearly completed portrait of a well-known lady of rank. ‘She knew another 
had brought to him an almost fabulous sum of money, and this most likely 
would too. 

She stood and looked, I must confess, rather enviously, at the ease, and 
grace, and finish, with which he laid on the colors. All at once— 

“ Why cannot I paint?” came into her mind. 

Her father being called away, she went to the place where he kept his 
spare palletes and brushes, and picking out a set of paints she made a parcel 
of them, and carried them away ; sending a boy later for a stretched canvass, 
which she had hidden in a side room. 

For many days she sat with locked door; in front of her mirror, dressed in 
white satin and pearls, her babies playing at her feet, while her husband was 
busied upstairs with his pen. 

At the end of a month, she one evening, just after dusk, called from the 
foot of the stairs, 

“ Walter, dear !”’ 

“What is it? Ethel.” 

“Come down in the parlor a minute, a lady wants to see you,”’ then she hid. 

Down came her husband, and entering the parlor, started back in amazement. 

“Why Ethel! You are dressed up, are you going out this evening? Why 
did’nt you say so, I would have gone with you?” 

Receiving no answer, and perceiving no motion, he thought she was playing 
a joke upon him and went nearer intending to put his arm around, and take 
revenge in kissing her. A fit of trembling seized him, and the sweat oozed 


out upon his forehead. He fairly staggered. Here was the realization of his 
dream of Ethel. 


“What do you think of it dear?” 

“What can I think of it, but that it is yourself, therefore perfect! A present 
from your father ?” 

“No.” 

“ His work, is it not?” 

“no.” 

“ Whose is it, then ?” 

“ Mine !” 

“ Ethel, you are mad !” 

“No, dear, only a little elated. I have always felt the working of ambition 
within me, but did not fully realize its meaning before. I have watched my 
father at his work, until every touch of the brush, every turn of his hand, are 
as familiar to me as the respirations of my own breath. I have always mixed 
his colors since I was a child, and the love of the art was born in me, for my 
mother was a painter too; all I needed was practice. I have worked every 
spare moment for a month, and there is the fruit of my efforts.” 
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And there it was indeed, a full length portrait of Ethel in all her wonderous 
beauty, the folds of white satin, and the gleam of the pearls, shining through 
the dim twilight of the evening. 

“ Keep my secret Walter, I wish to paint another before I say anything to 
father.” 

A few months later, at one of the shop windows in a well-known thorough- 
fare, might have been seen, early and late, a coming, and going crowd of ad- 
miring people, and what were they looking at. The picture of a baby, in a 
silk lined, swinging basket, evidently just aroused from slumber, reaching for a 
coral, swung from the lace covered top. A lovelier face was never seen, the 
flesh tints were like apple blossoms, the hair like spun gold, the eyes mocked 
the azure of the heavens, and two pearly teeth shone between the half open, 
rosebud lips. The hands, soft, plump, and rosy, with delicious dimples em- 
bedded in the tiny knuckles. 

“Oh! said one, there never was a baby born, as perfect as that.” 

“Tf there was, I never happened to see it.” But Ethel who happened to 
hear the remark, knew just where to put her hand on that very baby, any 
minute it should suit her so to do. Of course the picture was a success. 

Earnest Langdon standing at the window recognized the coloring, the knack 
of touch, the flesh tints, and muttered, “ By George, that ought to be mine, 
but it isnt, more’s the pity, but—but—why—before heaven ! its Ethel’s baby.” 

“Whose baby? may I make bold to ask, sir.” 

“Why my daughter’s, blockhead,” he cried in uncontrollable agitation. 

“Can it be possible Walter has succeeded ? and like that too.” 

Who can picture his astonishment when he learned that not Walter, but his 
own daughter was the artist. 

At one time it had been his ambition to teach Ethel his art, but one thing 
and another had intervened, and the time had gone by. How little he had 
dreamed that she was imbibing it with every breath she drew. 

Her next effort was her husband’s portrait, and that was a success too. 

Soon orders began to come from outside, and to shorten my story, it was 
not Jong before Ethel found herself able to take a studio in one of the first 
streets in London, and her orders were often so numerous that she was almost 
at her wits end to fill them. She bought a handsome house, furnished it ele- 
gantly, and kept several servants ; her days of privation were at an end. 

With plenty of means Walter found no difficulty in publishing a book, which 
proved to be wonderfully pleasing to the public, and paved the way for many 
more. And they are still living, the most amazingly successful, and the 
happiest couple London can boast. 

Earnest Langdon is proud enough of his talented children and his beautiful 
grand-children. And Sir Walter Mowbray gladly received his recreant son 
back into his good graces. With Ethel and the children he was enchanted. 

Most of the incidents of this story are true, being told to me by a lady 
lately from London, who vouches for the truth of the miraculous gift of paint- 
ing, suddenly discovered by a beautiful daughter of a celebrated painter. I 
have only romanced a little, the love story being literally true. 
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A NIGHT IN THE EIGHTEENTH NEW HAMPSHIRE 
VOLUNTEERS. 


BY FRANK P. HARRIMAN. 


HE latter part of March, 1865, and just before the close of the rebellion, 
the rebels came over under the cover of night and captured Fort Stead- 
man, situated in front of Petersburgh, Va., on the banks of the Appomatox 
river. They used the guns of our forts against us, but for a short time, as our 
great commander, Gen. Grant, who seemed never to slumber in the hour of 
danger, quickly rallied his forces and hurled them against the enemy with 
such power as shortly to drive them back with great loss, and the wavy folds of 
the stars and stripes were soon seen floating where the stars and bars had 
hung in apparent triumph but a few moments before. This done the 18th N. 
H. Vols. were ordered into the fort. The regiment extended down to the 
right of the fort, and was protected by a breastwork of logs and earth. The 
rebel lines were so near, and such a vigilant watch was kept up, that a raised 
hand, or the crown of a hat, if seen above the breastworks, was sure to receive 
a bullet from a rebel rifle. On arriving at our new station, First Lieut. D. C. 
Harriman, in command of Company E, Lieut. G. S. Whitney, T. J. Smith, our 
cook (we called him “ Jeff ’’), and the writer of this article took possession of 
an underground house, which had been built by erecting logs for the sides and 
overhead, leaving an opening for a door in front. Green hides had been 
spread above to make a show of keeping out the rain, and over, around and 
above all had been piled the red Virginia soil. Jeff said it was the first house 
he ever lived in that was shingled with calfskin. When it rained,—and it did 
rain,—down came not only water but mud also. For a door we hung up a 
blanket, found on the spot, heavy with the fresh blood of a Sergeant, who but 
a few moments before had become a victim of an ever watchful rebel. 

Our bed was a blanket on the ground. The top of the door could be seen 
by the rebs just above our breastworks, and many a well aimed ball found its 
way into that opening and lodged in the timbers behind. Day by day we went 
about half bent, and being over six feet tall, some of us, one can imagine how 
our backs ached, but of the two, backache is preferable to bullets, at least that 
is the way most of us decided at that time. Those were days that not only 
tried men’s souls but their muscles as well. 

Our faithful Capt. Gile had been absent on a furlough, and on the 24th of 
March, returned to find us in this uninviting and uncomfortable place. He 
seemed to rejoice however at the situation. ‘This was just the spot he had 
been longing for, where he could throw a stone into the rebel lines. We told 
him we should probably be attacked that night, but he laughed at the idea, and 
thought us timid. 

We shall soon see however that our suspicions were founded upon some- 
thing more than imagination. We returned to our soft couch at ten, removing 
only our boots. The Captain divested himself as he would at a hotel, though 
we warned him that he had better be prepared for anemergency. With a blanket 
below and a blanket above, five in a bed, we commenced the night. Some 
eyes soon closed, others did not. A short time only had passed before that 
awful rebel yell was heard breaking the stillness of the night. None but those 
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who have heard it can realize what a shock it gives one, and especially when 
half asleep. The commands followed fast, one after another, from gruff voices. 
All out! Every man to his post! Fall intoline,men! Steadythere! Take 
good aim! Fire low! The work of death had begun in earnest in less time 
than it takes to write it. In the confusion and darkness I snatched my boots, 
and hastily drew them on. I noticed something did not feel just right, but 
did not mistrust what it was, till Capt. Gile got hold of his sword and belt, 
and started for the door, then with one of my legs jerked suddenly into the 
air, the fact flashed across my mind that the small strap of his belt was under 
my foot, and tightly in my boot. The position is easier imagined than de- 
scribed. Capt. Gile, a man of two hundred pounds, had gone the length of 
his rope, wildly rushing for the head of his company, and I, over six feet tall, 
with one leg outstretched, and my foot as high as the Captain’s head. All this 
had it been a daylight scene, might have furnished a cut for Harper’s or a 
comic almanac. Before I started in that style however, the Captain stopped. 
He did not go to the head of his company at once. He had to wait my mo- 
tion, that time. Going to battle with so many drawbacks, was not an easy 
task. Before he could be released, I had to coolly sit down on the ground 
and pull off my boot. Notwithstanding the shot and shell were screeching 
through the air in every direction, and tearing up the earth all around, and the 
heavens were ablaze with deadly missiles, and the deafening sounds of booming 
cannon and bursting shell, seemed to make the whole earth rock, yet amid 
this all, Capt. Gile and I had a hearty laugh at the peculiar manner of our 
attachment in battle. 

We lost that night some brave men, among them Maj. Brown, of Fisherville, 
instantly killed. Our good Col. J. M. Clough, was wounded in the face by a 
bursting shell, Capt. Greenough was wounded in the shoulder. The firing was 
pronounced by those outside as more severe than any they had witnessed dur- 
ing the war. Numerous forts on the hills in our rear, threw all their shot and 
shell directly over our heads into the rebel lines, making sad havoc among our 
butternut-clothed opponents, and in turn their shot and shell fell thick and 
heavy all around us. So that it was difficult for any living person to feel in the 
darkness that anyone besides himself had been left alive. 

Our guards in the trenches between the two lines hugged the ground in 
terror, not daring to move, and some of them, poor men, were killed in that 
position. The men and officers of the eighteenth did themselves great credit 
in that awful night, displaying remarkable courage and keeping up a continu- 
ous roar of musketry during the hours of the engagement. The rebels undertook 
several times to makea charge, but it was too hot for them and they failed. 

Years have intervened, yet a rehearsal of the conflict at Fort Steadman on 
the night of March 24, 1865, will touch some tender heart and turn the 
thoughts to that little grass-grown mound, which marks the spot where a loved 
one rests. 

New Hampshire’s sons saved the fort that night zearest the rebel lines, and but 
a few days after, Gen. Grant ordered the fire to be opened at an early hour all 
along his fifty miles of works, and from away above Richmond and away below 
and around Petersburgh, the last great conflict commenced ; all day long it 
raged, and when the sun went down, with it went the last hope of the Southern 
Confederacy, for on the morrow their whole army under Lee, were on the re- 
treat, never again to make a successful stand. 
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SECURITY OF THE ELECTIVE FRANCHISE. 


BY CHARLES E. GEORGE, ESQ. 


N a republic where every man is a sovereign ; where universal suffrage pre- 
vails, the ballot must be weilded by an educated people or the life of the 
nation is endangered. The most important question to every true American 
citizen is, how can this great nation of ours be perpetuated. There are but 
two means by which a nation can be destroyed; by foreign powers, and by 
internal corruption. Of the first we need have no fears, but the second pre- 
sents many alarming features. Said Huxley, “ You are making a novel experi- 
ment in politics on the grandest scale the world ever saw. Forty millions or 
more at your first century, it is reasonable to suppose that at your second, 
these states will be occupied by two hundred millions of English-speaking 
people, spread over an area as large as that of Europe, and with a climate and 
interests as different as those of Spain and Scandinavia, or England and Russia. 
You and your decendants will have to ascertain, whether this great mass will 
hold together under the form of a Republic, and the despotic sway of univer- 
sal suffrage ; whether state rights will hold out against centralization ; whether 
centralization will hold out against real or disguised monarchies ; whether shift- 
less corruption is better than permanent bureaueracy. As population thickens 
in your cities, and the pressure of want is felt, the gaunt spectre of pauperism 
will stalk among you, and Socialism and Communism claim to be heard. 
Truly America has a great future before her—great in care and responsibility— 
great in true glory if she be guided in wisdom and righteousness—great in 
shame if she fails.” 

America carries the hopes and fears of all freedom-loving people, if she 
fails, their hopes are extinguished, if she continues prosperous, they too, base 
hopes of seeing their “shackled millions free.” That communism and social- 
ism have been growing and now exist to some extent among us is too evident 
to demand proof. But what are communism and socialism? Webster’s defini- 
tion is, “The reorganization of society or the doctrine that it should be reor- 
ganized by regulating property, industry, and the sources of livelihood, and 
also the domestic relations and social morals of mankind ;” socialism “ especial- 
ly the doctrine of a community of property or the negation of individual 
rights of property.” Thus communism and socialism do not propose to elevate 
the poor classes, but degrade the wealthy and exalted, and not ennoble the base ; 
just that which is most dangerous and most opposed to the best interest of the 
nation. No man ever rose too high in society. If every one possessed the 
energy, perseverence, and ambition of the successful man, there would be no 
cry of communism. But are the communists of the poor and uneducated 
class? Yes, certainly. they are, for were they of a wealthy and educated class 
there would be no need of a division of property. Is there any danger from 
this element? Was there any danger to the French Government, twice revo- 
lutionized by this same element within the last century. If there is no danger 
from this element, why these strikes? Why this national uarest? Why the 
declaration “‘the world owes me a living, and a living I’ll have?” Why this 
cry of “bread or blood,” if there is no communism in our land? 
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We have not forgotten the Pittsburgh riot. If our nation did not tremble 
during those times, it was certainly ill at ease. But these strikes have come to 
be so prevalent of late, that we give them but the slightest notice, unless they 
shake the nation to its very centre. ‘Then if communism and socialism are 
the results of ignorance and pauperism, and our nation is to be freed from 
this dangerous element, it must be through education. Our only safeguard is 
the intellectual development of every citizen. Our laws to-day, and justly too, 
deprive the insane and idiotic of the right of suffrage, because the ballot would 
be unsafe in the hands of such persons ; but astonishing as the fact may seem, 
we have two million of voters that are absolutely unable to read and write, and 
one ha‘f are grossly and dangerously ignorant. Is the ballot not equally unsafe 
in the hands of such persons? yea, more! They are the tinder from which 
demagogues kindle revolutions in politics and gain political power. If this be 
not true, why this floating, ever-changing mass that goes with the most popular 
tide? They are not the educated ; for these are moved by reason, and not by 
harangues of demagogues. 

We must not deprive these men of the ballot ; but if we would perpetuate 
this government, we must broaden our system of education, extend its privi- 
leges to all, and compel the rising generation to attain to that intelligence 
which will fit them for citizens.- In the early days of the republic. when the 
people were more nearly equal in education ; when the scum of society that 
to-day infests our cities was almost unknown, then there was such a happy 
commingling of capital and labor, as almost to preclude the idea, that a con- 
flict between these could ever exist in our land. But of late this has become 
one of our most alarming questions. 

I do not pretend to say that the legislation, for the past few years, has not 
been in behalf of the capitalists, and to the detriment of the laboring man. 
Facts are to numerous against sucha position. I do not disparage the labor- 
er, because his hands are hardened and his face is brown. The laboring 
men are the bone and sinew of our nation; and when we crush “hese, we 
crush out the very life-blood of our republic. Neither do I claim, as do some, 
that the world owes those a living who sit around on dry goods boxes, and are 
too lazy to earn their bread. The world owes no man a living, unless he earns 
it by honest and earnest toil. Legislation can never set at rest, for any length 
of time, the strife between capital and labor. You may give the poor and ig- 
norant man the money to-day ; and unless you bind the money-shark, he will 
not possess it to-morrow. Then if you would remove the strife between capital 
and labor, you must do it by education. I claim with Walker that the princi- 
pal difference between capital and labor is education ; and as one has said, 
“Universal suffrage in the United States is sure to carry questions between cap- 
ital and labor into politics, and the United States is the only nation in which 
questions between capital and labor cannot be settled by force, but must be 
settled by reason ;” then if questions between capital and labor must be set- 
tled by reason, through the ballot, “‘ we must educate or we must perish.” 
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PRACTICE. 





AN ADDRESS DELIVERED AT CONCORD, N. H., DECEMBER 27, 1881. 


BY JOHN M. SHIRLEY, ESQ. 


HAT I have to say to-night is primarily a family talk to students and 
those who have just entered the profession. 

The law, like everything else of human origin, is the creature of growth, 
and subject to decay. 

In 1800 there were some three or four volumes of reports published in the 
United States—all told. They could all be carried with ease in any lawyer’s 
green bag with his papers. 

To-day we have a variety of criminal reports, railway reports, reports in pat- 
ent cases, probate or surrogate’s reports, and selected reports on special top- 
ics with annotations. 

There are thirty-six volumes of the American Reports, so called, which are 
increasing at the rate of four or five volumes per year. 

When we have them in full, we shall have some seventy-five or eighty volumes 
of the American Decisions. 

Besides all these we have of the reports of the federal courts,—supreme, 
circuit, and district,—and those of the court of claims and of the District of 
Columbia, and of the higher courts in the several states and territories, three 
thousand volumes in round numbers which are increasing at the rate of about 
one hundred volumes annually. 

Mark the contrast ! 

But this is not all. The work has only just begun. New territories are to 
be converted into states ; old states are to be divided ; large states are to be 
split into fragments ; the old world is emptying its surplus population upon 
our shores as never before ; the migration from the old to the new states goes 
on apace ; cities spring up by magic; and over what, but a few vears before 
were deserts or unknown lands, great trans-continental lines of railway are 
pushing ; great rivers, the arteries of commerce, have been spanned by bridges 
costing sometimes twenty million dollars, the greatest feat of engineering of 
modern times ; soon the whole country will be gridironed with railroads ; and the 
“tongue of fire,” as Whittier called the telegraph, will be everywhere :—All this 
with the complexities of what we term civilization, and the lightning pace at 
which we travel, builds up gigantic interests which must be the subject of liti- 
gation, changes the character of our people and their modes of thought, and 
must result not only in a change in the machinery of litigation—the forms of 
procedure in our courts—but a change in the structure of the body of the 
law itself throughout the union. 

If in eighty years we have gone up from two or three volumes of reports to 
as many thousand, what is to confront those who are to come after us? 

We may divert, but nothing can stop the rush of the current, or the sweep 
of the stream. If what we have seen is the green leaf, what shall we have in 
the dry? If what we have seen of the publication of reports, is the art in its 
babyhood, what is it to be in its maturity? From where are the eyes to come 
to read these volumes ; where shall we find the time to master the problems 
which these reports present ; to evolve light from darkness and make crooked 
things straight ? 
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This great evil is not far distant. It is already at our doors. It is breaking 
the backs of the ‘old soldiers of the legion’ whose mantles are soon to fall 
upon the shoulders of the younger members of the profession. As things now 
stand, it is not only a legal but a human impossibility for us to have any sub- 
stantial uniformity in the practice of the various courts in these United States. 
Our situation is very different from that in the mother country. There one tri- 
bunal is the head, and the path through all other tribunals leads directly to 
that head. Whatever may be necessary there, can be modified by an act of 
Parliament ; but here both the State and Federal Constitutio®% stand in the 
way, and we have, in a general sense, two entirely distinct systems of jurispru- 
dence, operating upon the same territory, upon the same persons and the same 
property. 

Many a magnificent structure has fallen from the immensity of its own weight, 
as did the great Roman Empire from which we have derived so much that is 
wise and good in our law. 

The very framework of tne government under which we live, and the body 
of the law itself, are in even greater danger from the same cause, than the 
forms of practice. 

The great men who framed the Federal Constitution were not perfect, but 
they were men of long experience, of great practical sagacity, and masters of 
the two great systems of law to which we owe so much. 

As a whole their work was the grandest creation of human hands. But 
every candid reflecting man knows that some of its most important provisions 
have utterly broken down, in a practical sense, under the immense weight of 
the union and the gigantic interests that have grown up under its protecting egis. 

The clause providing for impeachment, as respects every man who has any 
practical shrewdness or is a partisan, has become a dead letter. It does not 
even rise to the dignity of a “ scare-crow,” as Jefferson once called it. 

In general, a commissioner, a district, a circuit, or a supreme court judge, 
is responsible to nobody, and this is especially true of the first three. Each 
within his domain is a Turkish Cadi, nominally guided by the law, but really 
controlled by his own sweet will. That many of these have had a becoming 
sense of the great trust committed to their keeping, and that the white sheep 
have been more numerous than the black, is nothing to the purpose. The evil 
is in any system which, no matter how high sounding in theory, practically 
commits our lives, liberties and property to the control of any one man who 
can neither be impeached, removed from office or controlled if he chooses to 
abuse his trust. 

If it should be made the duty of the federal supreme court, to revise the 
doings of all these inferior tribunals, as our own supreme court may ours, the 
legislation would be worse than useless for that court has already broken down 
with the immensity of the work thrown upon it. 

To magnify its labors a thousand fold would be simply to add a thousand 
impossibilities to one, while without its supervision, it would be simply impossi- 
ble to bring about uniformity in practice. That court has now nominally nine 
judges. To increase the number would be a remedy worse than the disease. 
No court of last resort should ever have more than three, five, or at most 
seven judges. When the number gets above seven—and as a rule when more 
than five—it becomes a cross-between a committee and a town-meeting for 
whose acts no one is responsible, instead of a court, and is apt to be split into 
cliques and cabals, where log-rolling instead of law controls the decisions. If 
the cases are not assigned—they never ought to be—three judges can decide 
faster than five, five faster than seven, seven faster than nine, and so on ad 
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infinitum. If they are assigned, then, in general, parties get the opinion of 
one man instead of the opinion of the whole court. 

For years the supreme court of the United States has been three years be- 
hind its docket, and the business has been constantly increasing, notwithstand- 
ing Congress has doubled the jurisdictional test so that in general no one can 
get there from the Federal courts unless the value of the matter in dispute ex- 
ceeds five thousand dollars. 

There is one-practical remedy so far as the court is concerned, and that is 
to increase the valuation test until nobody but Jay Gould,. Vanderbilt and their 
fellow billionaires can go there, making it what it is fast becoming, a tribunal 
before which none but the rich can be heard. When that hour comes, if it 
ever does, the court will be the titled and gilded prostitute of the gigantic 
moneyed interests of the country, and will make such decrees as its owners 
desire. When we reach that place we shall have no need of courts. 

Some eminent members of the profession, admitting these evils in their full- 
est extent, think the only remedy a congeries of appellate courts subordinate 
to the supreme court. 

The result necessarily must be that we should have from ten to twenty-five 
supreme courts besides the one at Washington. Suitors unless rich would 
have to roll the rock of Sisaphus through the tribunals named without reach- 
ing at last the one which alone could establish a uniform rule. Those inferior 
supreme courts would be sure to disagree as to the law, and establish different 
rules of practice, partaking of the character of all types from that of Arizona 
to New Hampshire, and thus establishing a veritable Babel in practice. 

These evils will be felt to a much more marked extent in a few years than 
at present. 

The practical question for you to consider is what course shall be pursued by 
you, and the answer from the lesson is a ready one. You must follow the 
course so common in the mother country—become specialists—or you must 
become masters of the law and practice in the state where you intend to live, 
and, except in a general sense, pay no attention to anything outside of it. 

Special practice developes acuteness as a general propersition at the ex- 
pense of strength, or as Coleridge put it, “sharpens the intellect as a grind- 
stone does a knife, by narrowing the blade.” As a rule no man can, at present, 
afford to follow a specialty in New Hampshire and a large share of the States 
in this union. In New York and some of the other large cities he may. Some 
make a specialty of patents, others of commercial law, others of admiralty, 
others conveyancing, others real estate, others divorce, and others of equity 
practice ; while some confine themselves to practice even within specialties to 
particular courts. But the only alternative for a New Hampshire lawyer is to 
become a master of the jurisprudence of his own state ; and this isall any one 
man ever ought to be asked to do. 

Practice is a very elastic term. India-rubber bears no comparison to it. 
At sometimes, in the same jurisdiction, it means much, at others little. In a 
general and enlarged sense it means every step taken by a lawyer from the 
first consultation with his client in his office, until he pays him over the funds 
which are the fruits of his judgment, and takes his receipt therefor. 

In a more familiar sense it is getting the use of the tools of the trade, as 
an engineer does of the machinery of his engine—the practical as compared 
with theoretical knowledge. 

At an early day in the mother country there were no pleadings—nothing in 


writing—and the practice ment the entire conduct of a cause after it was fairly 
in court. 
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A mastery of practice was there regarded, not only as one of the first ac- 
complishments of the profession but as ‘a prime necessity at the bar—for this 
reason all students were expected to attend daily sessions of the court during 
term and to take notes. Huge volumes on the subject were written by some 
of the most eminent men in the profession, among which were the great works 
of Tidd,Chitty, Archbold, Sellon and many others, besides Wentworth’s pleadings 
and practice comprising ten volumes, Saunders three volumes, and a great 
variety of form books ; and the books on practice in the court of chancery. 

The opinions on practice in the supreme court of the United States from 
1801 to 1865, were regarded of so much consequence by the court and the 
profession that they were always written by the chief justice. The present act- 
ing attorney-general has published one volume on practice in that court. 
Besides this Abbott has published two, Bump one large volume, and Desty—a 
man of remarkable powers of compression—one small volume on “ Proced- 
ure in the federal courts.” Besides these we have the works of Conklin on 
practice in admiralty, the two volumes of Parsons and others. 

We have Dane’s abridgment of the American law, comprising eight volumes, 
much.of which is upon general practice. It is a muddy, ill-digested work, but in 
some respects of great value. We have, too, the seven or eight volumes on 
practice by Con. Robinson. The first edition was published in 1832. It is the 
work of one of the foremost lawyers of his day, to which the author has de- 
voted a large share of his time for nearly half a century. We have, too, the 
works of Mr. Wait, a small library in themselves. He died last year by his 
own hand, the result of matrimony and intemperance, and no greater loss has 
befallen the profession for many years. He was a man of immense industry, 
singular acuteness and power of compression, and seemed to have an instinc- 
tive grasp upon all the cases on any given subject he touched. Had he lived 
to complete the next edition of his works he would have been the greatest ben- 
efactor of his profession that we have known for the past fifty years. 

The pioneer work on practice in New England was that by Judge Howe. 
This was followed by Judge Colby’s work ; and that in turn by Mason’s; and 
that, in Maine, by Spaulding’s which is Howe’s work with some of the modern 
improvements. 

All these give much valuable information, with much that never was 
of any use, much that is no longer of any use, and all omit much that is most 
essential to any practitioner. 

The practice in New Hampshire has a history of its own. 

The Provinces of Massachusetts and New Hampshire were in many things in 
general accord ; but in other things were at opposites. Massachusetts was in 
general at war with the home government, but New Hampshire, except so far 
as the same resulted from the Masonian and other great proprietary grants, 
was, in general, in accord with that government. 

For generations the litigation was largely in relation to real estate. The 
people—the squatters—the land-holders—were substantially all on one side, and 
Mason, the governor and council and the small squad of royal favorites on the 
other. The people claimed that the juries should be elected at town-meeting, 
and the court party that they should be selected by the marshal who was 
their tool. The people claimed, as Englishmen, the right of the jury to return 
a general verdict, in a word, that the jury should settle everything, while the 
court party claimed that everything should be determined in the last resort by 
the governor and his council. 

The people for generations hated with a hate that knew no ceasing any idea 
of acourt of chancery, because, as they regarded it, that court was created 
and Mason made chancellor to enable him to rob them of their lands, This 





154 THE GRANITE MONTHLY. 


feeling was so strong that when our constitution was adopted, a proposition 
that the legislature might create a court of chancery, with the provision, in 
substance, that the jury might try all questions of fact, was defeated by the 
people. 

It probably never occured to anybody when they had defeated a proposition 
authorizing the legislature to create a court of chancery providing all questions 
of fact could be tried by the jury, that they had granted to the legislature the 
power to establish such a court which could deprive anybody of the right of 
trial by jury. 

So far as the court of chancery in this State is concerned, it is obvious that, 
if the sense of the people was of the slightest earthly account, its existence is 
without a shadow‘or tittle of constitutional authority. 

Prior to the adoption of any constitution, the people had triumphed. As 
a rule, all questions of law and fact, in the way I have stated, were tried by 
jury. 
The courts before the union with Massachusetts were all held in the “four 
towns,” as they were called, close to the sea-coast, and at a later day and until 
1772, at Portsmouth. 

All the judges—three and generally four—unless as sometimes happened 
they looked at the wrong almanac—attended and presided atthe trial. When 
there were four of the judges, as not unfrequently happened, sometimes all 
charged the jury and oftentimes ranged themselves on opposite sides and the 
result not unfrequently was a “ hung jury.” 

-The result was that in five years there were fifty disagreements, and not un- 
frequently causes were tried with disagreements five or six times, but as a rule 
the stout-headed and stout-willed jurors rode rough-shod over these quarrel- 
ing moderators, and rendered such a verdict as they thought on the whole 
was best. 

There were no law terms, as we understand them,—such a thing was never 
heard of in those days. All questions of law, so far.as they could be decided 
at all, were decided at the trial terms, and in general, on the spur of the 
moment. 

We had no law court as such, until the passage of Judge Parker’s act in 
1832, but the practice of reserving cases to be considered in vacation originated 
entirely with Jere. Smith after he became chief justice in 1802. 

He first introduced the single judge system at trialterm. This was overturned 
and again restored when he became chief justice a second time. It was 
again overturned when the superior court was created in 1816, and for years 
all the judges in that court sat together at the trial term; and their opinions 
which go to make up the earlier volumes of New Hampshire Reports, though 
generally considered in vacation, were read or announced at the trial terms. 

Long prior to the accession of Judge Smith, the court had been invested 
with the power to make rules regulating practice, but there is no evidence 
that they ever made any. 

There were strong men upon the bench at that time, but these men were 
not lawyers. No one but a cheap lawyer could afford to take such a place. 

There were but eight lawyers in the state as late as 1768, and they increased 
slowly after that ; but the majority of them had much more learning and ability 
than the courts before which they practiced. The result was that every case, 
like every tub, stood upon its own bottom, and every case was decided upon 
what the jury regarded as its own merits. The result was, although we had 
statutes, to use the language of Chancellor Kent, “‘ we had no law of our own, 
and nobody knew what it was.” 
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It was utterly impossible under such circumstances, that there could be any 
settled course of practice. A few things, however, were so well settled that 
neither judge, jury, nor counsel thought of questioning them, and a compari- 
son with the modern practice may be useful.— 

1. Every writ, in general, ran against the body of the defendant, that is, its 
mandate was to attach the goods, “or for want thereof the body of the de- 
fendant, and him safely keep,” &c. 

This mandate did not mean what it said, but exactly opposite what it said. 
It meant that the sheriff might arrest the body of the defendant, and put him 
in jail without his making any search for goods, and without regard to whether 
the defendant had any goods or had not. 

Of course the defendant had the right to furnish suitable bail but whether - 
it was suitable or not, the sheriff was the judge. 

This put the bail for the time being in the shoes of the sheriff. They had 
the power, as he had, at any time and any place, to take the body of the de- 
fendant, even if sick unto death, as not unfrequently happened, and commit 
him to jail, and if they failed to do so, alter judgment, they became bound to 
pay the entire claim against him ; and this in the few cases in which it can be 
applied is understood to be still the law of this state. 

But in practice the power went far beyond this. The sheriff claimed the 
right under the cafvas issued while the dying man was living, to keep his rot- 
ting corpse above ground until the debt claimed was satisfied, and this has 
repeatedly been done in this province and state ; and no one, so far as I have 
ever been able to learn, either on the bench or at the bar, ever questioned the 
soundness of this law. 

This practice, however, did not originate here. It was imported from the 
mother country, and we received it as part of our law. 

You will find in some of the earlier reports that this thing was done, or 
attempted to be done, in Great Britain. Able counsel however there, brought 
the question before the court in three or four instances, and so far as I am able 
to find the courts have denied the power. It must, however, at some time 
have been the traditional law of the mother country, or able couusel would 
not have so advised, and our ancestors would not have received it without a 
a of doubt. 

The rule of practice in early days was that everything movable might be 
onal. 

The sheriff had the power to take the last pig, the last cow, the fire-shovel 
and tongs and other articles of value, and the cases are legion in which all 
this has been done. 

There was to this rule, however, two well-settled exceptions, and they were 
both in favor of the gentler sex. 

A sheriff had no right to take a woman’s clothes, &c., from her person. This 
exemption was characterized by the phrase, “nobody can touch asmock,” and 
out of this came a phrase which was commonly on the lips of snowy-haired 
men fifty years ago, “ it’s safe in a smock ;” and “it is good, if it is smock 
money.” What they ment by it was,the money, trinkets, pins and small 
wares which the women used to hide away in their clothes to keep them away 
from the sheriff and not be seized by him. 

The second was that no sheriff could take away a bed with a woman on it. 
No man had any right to a bed, neither had a woman unless she was on it. 

It used to be a pastime among the old settlers to tell the shrewd ways re- 
sorted to by sheriffs to get round these exemptions. One story told everywhere 
was that a sheriff went to a house and seized everything else, but the wife had 
been recently confined and was on the bed with her child. He could not 
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attach the bed unless by some strategy, so he praised the child, got the mother 
to show it, and ran out doors with it and put it on a snow bank. The mother, 
as he calculated, disregarding her condition, fan after it, and then he attached 
the bed as she was no longer upon it. 

Whether any such incident ever took place or not is more than I know. I 
can only say it was told me more than forty years ago by men and women 
from eighty to one hundred years old, with the incidents of time, name and 
circumstances ; that I found their statements in relation to similar matters cor- 
rect ; and that I never doubted the story. It was told as illustrating the ex- 
treme of a bad practice, and not as a common occurrence ; and let us hope 
for the honor of human nature that it was so, if it ever happened. 

3. Under the present practice, a sheriff attaching goods, &c., is bound to 
take an apparently responsible receiptor ; and it is no concern of the sheriff 
whether he afterwards becomes irresponsible or not; but such a proposition 
would have astonished sheriffs and courts alike a century or more ago. Then 
the sheriff making the attachment had the power to remove the goods if he 
saw fit, without regard to wind or weather. He could take a receiptor if he 
chose, but was under no obligation todo so. It was immaterial whether the 
receiptor was good, bad or indifferent. The sheriff was responsible precisely 
as if the goods were in his own hands. Some forty or fifty years later the 
court held that if he removed them in improper weather he rendered himself 
liable, but even then divided upon the question whether the suit should be 
brought in trespass or in case. 

4. After exemptions from attachment came into existence, it was long the 
practice to attach the exempted goods when moving. The theory was that 
they were protected while in use in the house, but when loaded upon the teams 
lost their character as such. Nobody that I am aware of, had for generations, 
any more doubt of the soundness of this law than they had of the inspiration 
of the Holy Writ. It has repeatedly been done within my memory. It was 
done in my presence when the Montreal Railroad was building from what is 
now Tilton to Laconia. A tenant of Henry Tebbetts of Northfield had 
loaded his goods without paying the rent to remove to some other place on 
the line where he was to work under his contractors. Tebbetts brought his 
suit, attached the goods upon the load, and the debtor paid up. So strongly 
intrenched was this principle in the public mind that in at least fifty instances in 
my practice, intelligent men have insisted that this was the law of the land. 

Judge Colby puts this “ delusion,” as he terms it upon the same ground as 
that in relation to “ swearing through glass.” But the two things rested upon 
a very different basis. The English judges from the earliest period have been 
in the habit of charging the jury upon questions of fact. The earlier judges 
in this State, knowing little or nothing about the law, naturally followed this 
custom, or fell into the same habit. They were accustomed to tell the juries 
to scrutinize with care the testimony of those who claimed to have seen others 
through glass commit criminal acts. It was not an unbending rule of law, but 
simply a practical suggestion on a question of fact. The glass at that time 
was very different from that now in use. It was oftentimes from one third to 
one half an inch in thickness, of a dusky hue, alternately convex and concave, 
or waving in form. It was very difficult to discern things through it distinctly. 

5. The books are full of discussions upon the subject of divorces a mensa et 
thoro and a vinculo. The first divorce granted in New Hampshire was from 
bed and board. No other of that kind was ever granted. All the rest have 
been from the bonds of matrimony. As the law has always been held in this 


State, this set both parties free, and as a consequence both had the right to 
marry again. 
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6. The statute requires that every libel for divorce must be signed by the 
libellant, if of sane mind, and above the age of consent, otherwise by the 
parent, guardian or next friend. This is simply a practice statute. It made 
no change either in the law or the practice, and as a consequence counsel can- 
not sign a libel for divorce, “ A. B., by her atty., C. D.,” as he can in a great 
variety of other cases. He may however write the name of the libellant in 
his or her presence and by his or her direction. If it were otherwise those 
who are blind, who could not write, or who had no arms or hands, might never 
be able to get a divorce. The history of this practice is very simple when un- 
derstood. 

Until 1784, there never was any statute authorizing a divorce. All divorces 
were granted by the legislature upon the theory of parliamentary omnipotence, 
subject of course to the negative of the king and council. Divorces were 
obtained upon a petition to the legislature. More strictness was required in 
those petitions in early days than now. The petitioners all had to sign their 
names or make their mark or direct some other person in their presence to 
sign their names, and as a rule people petitioners always signed their own 
rames. These petitioners were heard by committee. The committee heard 
the parties and their witnesses in person or upon affidavit as the committee saw 
fit. Husband and wife could testify against each other before these commit- 
tees, when they could not in any other matters, because all petitioners could 
testify in their own behalf before legislative committees. The constitution of 
1784 transferred this jurisdiction as it stood bodily to the highest court, until 
the legislature should see fit to change it. The result of course was that hus- 
bands and wives testified against each other in person before that court or fur- 
nished their affidavits just as they did before the committee. The result of 
this was that in a large share of the cases until 1836, divorces were granted in 
the superior court upon affidavits. These affidavits were not unfrequently 
drawn up by the parties themselves or Justices of the Peace instead of being 
drawn up by counsel. 

This practice culminated in the famous case of Poor v. Poor, 8 N. H., 307, 
decided at the December term, 1836, for Rockingham county. Her affidavit 
in that case was drawn up by the wife herself as the opinion shows. The 
abuse of the practice was stopped by the rules of court providing that parties 
must be heard upon depositions alone. This practice was again so abused by 
parties and counsel that the legislature at last interfered. In one case, between 
four and five thousand pages of testimony were taken. The court, Judge 
Perley at the head, refused to examine the evidence, and appointed the present 
Judge Carpenter a master to hear and decide the cause. 

This practice became enormously expensive. I framed a bill transferring 
these causes tu the trial term, providing that the parties might be heard orally 
or by depositions, or both, and giving the court power to bring the parties and 
their witnesses before the presiding judge. Judges Doe and Jere. Smith, Mr. 
Ramsdell, Judges Sargent and Perley, rendered their efficient aid in carrying it 
through the House. With the aid of Judge Perley I got it through the Senate 
by the skin of its teeth ; and this is the foundation of the present practice. 

The court had no power to issue injunctions in early days. That came in 
vogue after 1832. More recently attachments have been authorized in divorce 
as weli as in equity suits. A great deal of diversity and uncertainty arose 
under this act, but the practice is now understood to be settled. The counsel 
for the plaintiff takes an ordinary blank writ, fills up the mandate with such 
sum as he thinks proper, inserts that the defendant be required to answer 
in a libel for divorce, filed by the libellant on such a date against the libellee, 
returnable at the term specified therein, puts it into the hands of an officer 
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who does his duty and makes his return to the attorney from whom he re- 
ceived it. 

Answers ta a libel for divorce are required in some States. Because there 
divorce comes under the head of the chancery practice or the provisions of a 
code, but no answer is ever required in this State, nor have I ever heard of 
but one in practice. 

The divorce practice in this state is the simplest and plainest in the world. 
All that is necessary is to set outthe common sense of the libellant’s case. 
But where the cause alleged is ‘‘ extreme cruelty” or such treatment as “ in- 
jures the health or endangers the reason,” the libel must set out the specific 
acts upon which the libellant relies, with their dates and the places where it is 
alleged they took place. This is in the nature of what is known as a bill of 
particulars. If it were otherwise the libellee might be charged with “ general 
cussedness ” and never know what he had to meet until he heard it from the 
lips of adverse witnesses. 

7. Owing to the prejudice against such tribunals before suggested, no chan- 
cery powers worth mentioning were conferred upon any court in this state 
until the act of December 29, 1832. This act was framed by Joel Parker, 
afterwards chief justice. ‘The whole of our equitable jurisdiction to-day rests 
upon the ninth section of that act. At the time of its passage few lawyers in 
this state knew anything about the practice in such matters. For a quarter of 
a century the practice in equity matters was monopolized by less than half a 
dozen men,—Chancellor Hobbs of Wakefield, Joe Bell of Haverhill, and 
a few others. ‘The practice was founded upon the English practice. It was 
tedious and prolix beyond measure. The very door to the equity court, to the 
younger members of the profession bore an inscription akin to that which the 
great Italian found written over the gates of hell, “all hope abandon ye who 
enter here!” But step by step some of them mastered some part of the 
system. In 1859, Josiah Quincy of Rumney and myself were members of 
the judiciary committee. To my mind he was one of the most sagacious, prac- 
tical and level headed men I ever met. I went to him and said, “ Mr. Quincy, 
people bring to me cases in equity. I do not know anything about the prac- 
tice, it is so cumbrous and confused and can find no one to tell me. Is there 
not some way by which the excresences can be lopped off, and this jargon be 
rendered intelligible to a young man who has industry and energy?” His 
answer was, “ Yes, and it ought to be done. I have thought the matter all 
over and framed two or three sections of the bill. I will perfect it and bring 
it in.” He did so, and explained both the bill and its necessity. After he had 
done this, the chairman asked that the matter might lie over for two or three 
days until he could confer with two members of the court, and see if the same 
result could not be reached by the court establishing a code of rules for the 
regulation of causes in chancery. The judges agreed todo it. Mr. Quincy’s 
bill dropped. Judge Bell, the court assenting, framed our rules in chancery, 
and to this, you owe the simplest and plainest chancery procedure in the 
world. All you have to do is to master the law and facts of your case, and 
then set out the facts and what you desire the court to do in clear, compre- 
hensive and terse language ; and you must observe the same rules in framing 
answers, replications, and the like. 

These new rules gave a great impetus to chancery practice. During all this 
time these causes were heard alone upon depositions, instead of oral testimony. 
In this way weeks were wasted when days would have served all the purposes ; 
but in 1870, the act to which I have already referred was passed, taking di- 
vorce, equity and a variety of other causes to the trial term. ‘To-day, as a 
rule, t.e remedy in equity can be had in much less time then in a court of 
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common law. Many cases are constantly arising in which no lawyer can tell 
until the testimony is all in, whether his remedy should be had through the 
medium of a court of equity or the courts of law. To obviate this great evil 
a new practice has been established. When counsel have doubt, they may 
bring a suit at law and then file with ita bill in chancery. When the case is 
all in the court can give him relief in either, according as they think his case 
entitles him. He may reverse this process by first bringing his bill in chancery 
and then a suit at law with the same result. Practically it comes to this, that 
if a plaintiff has an honest case upon which he can stand, the court by amend- 
ment and upon such terms as they deem just, will give him such redress as he 
ought to have, no matter whether he began by writ, petition or bill. 

8. When Chief Justice Smith came to the bench in 1802, special pleading 
in this state was neither an art nor a science. When he left the bench in 1816, 
it was both ; and its influence continued in the same general direction for 
years. Nothing sharpened the wits or the intellects of men more. Men 
became so astute and acute that they not unfrequently got lost in their own 
tortuous paths. The practical difficulty with a system of special pleading was 
that it was really bottomed upon the theory that human affairs were controlled 
by the rules of logic and capable of being reduced to mathematical proposi- 
tions, whereas few things are farther from the truth. The result was that jus- 
tice was entangled in the meshes of petty technicalities. The legislature inter- 
fered. Nobody now is compelled to plead specially, though he may if he see 
fit. And for one I rejoice that the day has passed. The machinery of the 
law was designed to subserve the ends of justice, and not merely to sharpen 
the wits of men and develope their power to invent Chinese puzzles. 

But I do not go to the extreme that a Missouri legislature once did. They 
passed an act to abolish special pleading and stopped there. The result was 
that nobody knew what to do. ‘The plaintiff was not bound to tell what he 
claimed, nor the defendant to state his case. A trial resembled a town-meeting 
held by lunatics more than anything else, and the legislature was compelled to 
repeal the act the next year. A fair trial cannot be had unless the plaintiff is 
compelled to set out on paper the ground work of his case and the defendant 
follow the same course in his answer. 

The subtlety of special pleading lasted longer in Vermont than it did in 
this State ; and I trust no student who desires to understand what special 
pleading meant will fail to examine the case of Susanna Torrey v. Roswell M. 
Field, 10 Vt., 353-417. 

The purpose of the defendant as shown by that case may not have been the 
most praise-worthy, but his pleadings are masterpieces. 

This and the Field divorce suit, 13 Vt., 460, are among the most celebrated 
causes. Field was an eminent lawyer. He married in due form, Mary A. 
Phelps in 1832. Without a divorce, she soon after married one Clark, an old 
sweet-heart. Field believed that she had been alienated from him through the in- 
fluence of her mother and other relatives, and from disreputable motives. He 
therefore filed a bill in chancery in the name of himself and wife against her 
mother and the other heirs, to free her real estate from the cloud of their title. 
This bill imputed to her mother and others all manner of iniquities. As some 
of the defendants did not reside in the state, Field had the bill published in 
the newspapers. His wife’s mother, who had married Torrey, thereupon 
brought suit for slander against Field. Field filed ten special pleas, reiterating 
the slanders and justifying them in pleading. He finally won, ammerced the 
plaintiff in costs and drove her out of court. Whereupon his wife’s second 
husband filed a suit in chancery to dissolve the marriage between his wife and 
Field. The supreme court of Vermont, in effect, restrained Field from setting 
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up that he was married upon the ground that parties might be married de dene 
esse, so to speak, and that no marriage was valid, though all the ceremonies 
were duly performed without what is sometimes known in the law of marriage 
and divorce as “consummation.” The result was that Field who was a great 
linguist, a man of many accomplishments, and a great lawyer, went to St. 
Louis, starved for about seven years and then became a star of the first mag- 
nitude in a bar that was one of the foremost in the union. 

g. In theory, the practice is regulated by the rules of court. The power to 
make these rules was conferred upon the court by statute at a very early 
period. Whether the statute added anything to the inherent powers of the 
court may admit of question. The boundaries of these powers are loose and 
illdefined, but very little trouble has yet arisen on that account. Perplexity 
not unfrequently arises from the fact that these rules are contradictory, sus- 
ceptible of two or three different interpretations ; or must be modified by con- 
struction .to prevent their defeating the end for which they were created. 
Another source of trouble lies in the fact that judges not unfrequently fail to 
master the rules established by the court of which they are members. There 
is still another source of perplexity more troublesome than either to the young 
practitioner. He finds a rule as plain to himself and everybody else as a pike- 
staff, but he finds as well that the presiding justice when it is cited pays no 
attention to it. 

Judge Redfield, in Torrey v. Field, 10 Vt., 407, already referred to, upon 
this point says: “A majority of that court are not supposed to be acquainted 
with the rules of practice in the court of chancery, and are not bound to be, 
for rules of court are no part of the fixed law of the land. They are liable to 
change from term to term by order of the court, and in fact do change without 
its being supposed that any fixed principle is thereby unsettled.” This doctrine 
has been affirmed in this state. ‘The short of all this is that every judge ex- 
ercises a species of “‘despensing power” and may suspend or disregard any 
rule of practice at his pleasure. 

It may be useful to advert to a few practical questions which are liable 
to arise every day in practice, and this I do by request. 


DOCKET MARKING. 


1. The cases abound with the phrases, “rule,” “rule of court,” “rule, nzs7,” 
“rule absolute,” &c. 

A rule means an order of court. A rule of court is an order or commission 
to areferee and the like. “Rule msi, is in general an order of judgment 
unless the court 7x danc, or some other court otherwise order. “A rule abso- 
lute,” is in general where the court above confirm the order of the court below. 


” 


2. “Continued zzs7,” means continued unless otherwise ordered by the 
court. The effect of this order is double: first, that of a continuance, and 
second, it keeps the court in session in legal contemplation as respects that 
particular cause until some further order is made. 

3. “Rule enlarged,” means that some order of court like that of a reference 
which would otherwise expire, is revived or continued in full force until another 
term. 

4. “Judgment z7s7,” means that the cause goes to judgment at the term 
when the order is made unless the court shall otherwise order. This entry 
may have the effect as before suggested of keeping the court in session in re- 
lation to that particular cause until judgment is entered or some further order 
made. 

5. “ Neither party,” means that none of the parties respond to the call of 
the court. In effect it is an entry that the cause goes out of court, and that 
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neither party takes anything as a consequence. It is evidence tending to show 
that the matter in controversy has been adjusted. 

6. “‘ Nonsuit,” mean that the plaintiff backs out of court with a bill of costs 
against him, if the defendant sees fit to exercise his privilege. 

7. “Call the defendant,” and “ deft. called,” are simply relics of an ancient 
practice. Every deft. was presumed to have had personal service, and in con- 
sequence was presumed to be present in court. He was therefore entitled to 
his day in court, and by an ancient practice his name was called three times 
before his right to be heard was foreclosed. It is the notification which pre- 
cedes the order of default and judgment and the like. 

8. “ Dismissed,” means that the cause is dismissed upon its merits. Its 
effect is that the suit can never be renewed. 

g. “ Dismissed without prejudice,” means that the cause goes from the 
docket without any consideration of the merits of the cause, and as a conse- 
quence, that the libel in divorce, or in admiralty, or bill in equity, and in gen- 
eral any other cause brought into court by any other process, may be renewed, 
that is, that a fresh suit may be brought for the same cause. 

10. “ Transferred and continued,” means that questions of law have been 
raised and taken to a higher court, and that the cause has been continued in 
the court below to await the determination of these questions in the court 
above. 

11. “ Issue to the court,” means that the cause shall be tried by the presid 
ing justice instead of being tried by jury or by any other method. 

12. * Issues to the trial term,” means that the law court will frame certain 
issues to be sent to the trial term and there to be determined ordinarily by a jury. 
This term arose from the chancery practice in the mother country. The Lord 
Chancellor had no jury in attendance upon his court. He had the power to 
decide all questions of law and fact, but he sometimes directed certain issues 
to be sent to a jury court. In fact, he framed certain questions to be answered 
by the jury. The reason assigned was that he might thereby inform his con- 
science, but he was not bound by anything the jury said or did, and might 
decide the whole case both as to law and fact himself, and disregard their 
answers. In practice these issues are generally framed in probate appeals 
where the question is whether a will was executed under undue influence, or 
when the testator was insane, or where it was alleged that the signature was a 
forgery. Formerly “issues ’’ were sometimes framed in chancery but this is 
rarely done at the present day. 

13. “ Case discharged,” means ordinarily that the law court after deciding 
the questions of law raised by it has remitted the cause to the court below for 
some further order, but the entry is sometimes made where the case, owing to 
mistake or some other reason, was not what the parties intended to have trans- 
ferred to the law court. 

14. “Court,” means that there is something for the consideration of the 
court before the case is disposed of. 

15. “Judgment nunc pro ¢unc.” means that owing to the death of the de- 
fendant or for some other good reason, judgment be entered up at the 
present term as of some prior term. 

16. “Order of notice,” and “ order complied with,” are terms unknown to 
the common law. The theory of the common law was that no judgment 
against a defendant was valid unless the court obtained jurisdiction over him 
by personal service ; but by statute the property of an absent defendant might 
be attached. Notice might be given to him either in person by order of the 
court or constructive notice by publication in a newspaper. After either of 
these orders had been complied with, and the defendant had failed to appear 
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within such number of terms or such other time as provided by statute, the 
plaintiff was allowed to take judgment against the defendant which would 
bind that property but nothing else; but it has been held by the Supreme 
Court of the United States in Penoyer 7. Neff, unless an attachment was had 
in the first instance, such judgment would be utterly worthless. 

17. “Con. for judgt.,” means that the party has the right to take judgment 
at the term when that order is made, but that for some reason he elects to take 
his judgment at the next term. Formerly no subsequent attaching creditor 
could take his judgment without imperiling his attachment until judgment had 
been taken bv all prior attaching creditors. This entry was then in common 
use. Buta statute was passed providing that any creditor might take his 
judgment without such peril, and as a consequence this entry is fast going out 
of use. 

18. ‘Judgment by agreement,” means that the parties have fixed upon the 
amount for which the plaintiff shall take his judgment, and have embodied it 
in a writing entitled as of the term, and signed by the parties or their attorneys, 
or that such a docket entry has been made by order of the court. 

19. “Jury,” this means that the party causing this entry has elected to try 
the cause by a jury so far as the constitution, the law of the land and the rules 
of court give him that right. By rule of court all causes must be tried in the 
order in which they are entered upon the docket. 

20. “ Not for the jury,” means that the party causing the entry will allow 
the other party to take judgment against him unless he can avoid that by mak- 
ing a case for a continuance and the like. 

21. The party who makes a motion has, in general, the right to open and 
close the discussion ; but strictly this applies only where the party making the 
motion seeks to make the court an actor—asks the presiding justice to make 
some order for his benefit. 

22. Sheriffs charge thirty-five cents a mile for committing one prisoner to 
the State Prison, and twenty-five cents a mile each where there are more prisoners 
than one. This rule was established by Mace Moulton, the old sheriff in 
Hillsborough county ; and is one of the sixteen or more rules adopted prac- 
tically or formally by the justices of the old court of common pleas. It has no 
other authority, but is commonly observed in practice. 


JAMES G. HARVEY, 


ee of George H. and Rebecca S. (Greenough) Harvey, was born in 
Canterbury. May 6, 1856 ; was educated at the St. Johnsbury Academy ; 
read law with Hon. D. C. Dennison, of Royalton, Vermont ; was admitted to 
the bar in Windsor County, Vermont, December term, 1880; and settled in 
Enfield in the practice of his profession in 1881. 
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RECORD OF BIRTHS AND MARRIAGES IN THE TOWN OF 
CANTERBURY, NEW HAMPSHIRE. 





FROM THE TOWN RECORDS. 


Family of Jonathan Ayers, Jr.. Births, 
Marriages, &c. Entered here March Ist, 
1847, 

Said Jonathan Ayers, Jr.. was Born at 
Canterbury February 18th, 1811. and 
was Married in Derry, N. H., Mareh 
22nd, 1838, to Mary Rogers, who was 
Born in Derry, June 20th, 1811. 

Their Children: Augustine Rogers Ayers, 
was Born at Gilmanton, N. H., Septem- 
ber 28th, 1839. 

Helen McGregor Ayers. was Born at 
Loudon N. H., December 26th, 1843. 


March 23, 1792. Now Entered the 
Marriage of David Foster and wife, and 
the Birth of there Children: 

David Foster and Sarah Foster, Married 

November 24th, 1768. 

Nathaniel. son of David and Sarah Fos- 

ter, Born November 19th, 1769. 

Sarah, daughter of David and Sarah 

Foster, Born August 21, 1771. 
Nathaniel Foster, son of David Foster, 

Died April 11th, 1773. Being 3 years 

and 4 months and 23 days old. 
Nathaniel Foster, son to David Foster, 

Born September 4th, 1773. 

David Foster, son to David, Born April 

1, 1776. 

Joseph Foster. son of David Foster, Born 

Sept. 22d, 1779. 

Timothy Foster. son of David Foster, 

Born August 21, 1782. 

Asa, son to David Foster, Born August 

6, 1784. 

Asa, son to David, Died January 10th, 

1785. 

March 23, 1792. Now Enter or Recorded 
the Birth of Joseph Young’s Child: 


Daniel Young, son to Joseph Young, 
Born January 27th, 1791. 

John Young. there 1st child, was Born 
Novy. the 27th, A. D. 1789. 

Jeremiah Young was Born Jan. the lth, 
A. D. 1793. 

Moses Young was Born May the 4th, A. 
D. 1797. 

David Young was Born August 25th, 
A. D. 1799. 

Joseph Young was Born December the 
wth. —— 

Abigail Young was Born Jan. the 8th, 
1802. 

John Young Died the 21st of Septem- 
ber, 1791. 


Canterbury, April 29th, 1792. 
Now Recorded the Births of Ebeneazer 
Kimball Children: 


Josiah Kimball, eldest son to Ebenezer 
Kimball, Born November the 20, 1766. 
Ebenezer Kimball, jun., Born February 

12th, 1769. 
Sarah, daughter to Ebenezer, Born July 
29th, 1772. 
tuth Kimball, Born May 8th, 1775. 
Moley Kimball, Born May 14th, 1778. 
Abner Kimball, Born August 15th, 1780. 
Eliphalet Kimball, Born May 10th, 1782. 


Canterbury, April 12th, 1792. 
Now Recorded the Births of Masten 
Morrill’s Children : 


Ezekiel Morrill, Born October 15th, 1779. 

Jemima Morrill, Born January 14th, 1784. 

Joanna Morrill, Born October 30th, 1787. 

Martha Morrill, Born November 12th, 
1790. 

Comfort Morrill (by his 2d wife). Born 
October the 24th, 1798. 


Canterbury. June 6th, 1792. 
Now Recorded the Births of Capt. Jona- 
than Foster's Children: 


Samuel Foster. Born November the 6th, 
1771. 

John Foster, Born July 22, 1773. 

Elisabeth Foster, Born May 15th, 1775. 

Lucy Foster, Born September 1, 1777. 

Hannah Foster, Born April 26, 1784. 


Canterbury, May 5th, 1792. 
Now Recorded the Births of Laben 
Morrill Children: 


Hannah Morrill, Born August 14th, 1765, 
and Died August 25, 1765. 

Samuel Morrill, Born April 14th, 1767. 

Abner Morrill, Born April 11th. 1769. 

David Morrill, Born August 17th, 1771. 

Hannah Morrill, Born December 18th, 
1773. 

Judath Morrill, Born July 7th, 1776. 

Sarah Morrill, Born March 16th, 1779. 

Jemimia Morrill. Born December 28th, 
1781. 

Ezekiel Morrill, Born March 2, 1785. 

Peter Morrill, Born March 29th, 1789. 

Anna Morrill. Born February 23, 1792. 

The above named Laben Morrill, Died 
May 12th, 1812. 

The above named Peter Morrill departed 
this life May 21, 1815. 
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Canterbury, July 13th, 1792. 
Now Recorded the Births of Thomas 
Lewis Children: 


Phebe Lewis, Born August 8th, 1784. 
Zilpha Lewis, Born April 15th, 1786. 
Mehitabel Lewis was Born July 9th, 1788. 
Lucy Lewis was Born September 1, 1790. 


Canterbury, May 30, 1796. 
Now Recorded the Births of Jonah Whid- 
den Child: 


Parker Whidden, Born September 9th 
day 1795. 

Sally Whidden, Born February the 2d, 
1798. 

Joseph Moore Whidden, Born April 25th, 
1800. 

Hannah Whidden, Born July the 28th, 
1803. 

Josiah Patrick Whidden, Born February 
the 25th, 1806. 

Greenleaf Foster Whidden, Born Decem. 
the 9th, 1808. 


Canterbury, December the 14th, 1792. 
Now Recorded the Births of Ebenezer 
Chandler’s Children : 


Submit Chandler. Born August 30. 1782. 

Sarah Chandler, Born March the 10, 1784. 

John Chandler. Born October the 29, 
1785. 

Hannah Chandler, Born August the 5, 
1787. 

Eligah Chandler, Born July 3, 1790. 

Patty Chandler, Born May the 21, 1792. 


The Birth of Doctor Jonathan Ketredge 
first Child: 


Born January the 9, 1792, Died January 
31, 1792. 

Jonathan Kitteridge, Jun., Born 
the 7th. 1793. 

Joseph Woodman Kitteredge, Born April 
1st. 1795. 

Martha Kitteridge, Born February the 
19th, 1797. 

Moses and Aaron, their twins, were Born 
Novm. the 28th, 1801. 


July 


October the 10,1793. Now Recorded the 
Births of Richard Haines’ Children: 


Thomas Haines, Born Sept. the 7, 1774. 
Hannah Haines. Born January 31. 1780. 
Sarah Haines, Born April 21, 1782. 
Poley Haines, Born November 2. 1784. 
Martha Haines. Born Sept. 16, 1786. 
David Haines, Born August 29, 1789. 
Charlotte Haines. Born February 21.1791. 
Comfort Haines, Born September 29th, 
1796. 
Richard Haines. the father of the above 
Children, Died November 6th, 1798. 
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Births of Samuel A. ‘Morrill’s family: 


Samuel Morrill, Born April the 14th, 1767. 

Mary Chase (his wife), Born January 
the 31st, 1771. 

Laban, their lst Child, Born November 
the 21st, 1795. 

Mary, their lst Daughter, Born January 
the 13th, 1799. 

Samuel Morrill, Jr., Born November the 
19th, 1801. 

John Langdon Morrill, Born November 
the 2nd, 1805. 

Sarah Ann Morrill, Born October 12th, 
1812. 


Births, Marriages, &c. 


David Kent, Junr., Born September the 
28th, 1795. 
Hannah Kent, Born October the 1st, 1801. 


Canterbury, December 18, 1793. 

Now Recorded the Births of William 
Terrill’s Child: 

John Terrill, Born November 30, 1793. 

Elisha Andrew Terrill, Born August 31, 
1796. 

Seth Terrill, Born Nov. 12th, 1798. 

Joshua Terrill, Born July the 29th, 1801. 

Timothy Terrill, their 7th son, Born Octo- 
ber the 12th, 1803. 

Hannah Terrill, their 1st daughter, Born 
the 29th of Nov., 1806. 


Canterbury, February 11th, 1794. 
Now Recorded the Births of Mr. Abner 
Clough, Dyed May the 18. 1786. 
Elisabeth Clough, the Daughter to Abner 
Clough, Dyed January 12th, 1787. 


March 6th, 1794. 
Now Recorded the Births: of Obediah 
Hall’s Children: 


Sarah Hall, the oldest child, Born Sept. 
3, 1771. 
Hannah Hall was Born July 29th, 1773. 
Polly Hall was Born July 11, 1775. 
Jeremiah Hall, Born October 18. 1777. 
Betty Hall, Born November 2, 1779. 
Ruth Hall, Born September 26, 1782. 
Obediah Hall, Jun., Born March 23, 1785. 
Lydah Hall, Born November 26, 1787. 
Betty Hall, Died November 12, 1795. 


March 16th, 1794. 
Now Recorded the Birth of 
Weeks’, Children: 


Comfort Weeks, Born August 13th, 1780. 

Jemima Weeks, Born March 20th, 1783. 

Abigal Weeks. Born January 21st, -1779. 

Samuel Weeks, Born December 29th, 
1785. 

Ezekiel Weeks, Born December 15th, 
1787. 

John Weeks, Born December 4, 1791. 

Thankful Weeks, Born Febr. 19, 1793. 


Joshua 








Bucweg _4043 Cee ~~ 








